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U S. Department of Labor, Denver, Col orado,
for Petitioner;

Thomas C. Means, Esq., Claire Brier, Esq.,
CROMELL & MORING Washington, D.C.,

for Respondent.

Bef ore: Judge Lasher

In these two proceedings, the Secretary of Labor (MSHA)
originally sought penalties for a total of eight alleged viola-
tions described in eight enforcenent’'docunents (G tations and
Wthdrawal Orders) pursuant to Section 110(a) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. § 820(a) 1977.

Prior to hearing, Citations nunbered 3413895 (in Docket West
91-251) and 3413829 ?in Docket WEST 91-256) were severed (T. 6-7)
from the subject dockets, processing thereof was stayed, and
these two Gtations were placed in ancillary "a" dockets for
separate processing (T. 7-8) since they involved so-called
vexcessive history” questions. After this admnistrative action,
two Gtations remained in Docket WEST 91-251 and four renained in
Docket WEST 91-256. O the four in this |last docket, two were
settled when the parties, prior to hearing, filed their witten
nmotion for approval of an am cable resol ution concerning such.

! This nmotion, which was approved on the record of
hearing (T.5-6), indicated that the violative conditions de-
scribed in the two Gtations (3414063 and 3415064) were not
“reasonably likely to cause serious injury or illness" that the
"significant and substantial" designations thereon should be

1595




Four enforcenent docunents remnai ned and were fitigated, num
bers 3413898 and 3414071 in Docket No. 91-251, and nunbers
3414062 and 3413883 in Docket No. 91-256

S8tipulation

At the commencenent of the proceedings, the parties stipu-
lated to the follow ng:

1. Energy West is engaged in mining and selling of bitum -
nous coal in the United States,-and its mning operations affect
interstate commerce.

2. Energy West is the owner and operator of the Cotton-
wood Mne, MsHA |.D. No. 42-01944.

3. Energg West is subject to the jurisdiction of the
Federal M ne Satety and Health Act of 1977, 30 U S.C. § 801, et
seq. (the "act").

4. The Adm nistrative Law Judge has jurisdiction in this
matter.
5. The subject Citations were properly served by duly

aut hori zed representatives of the Secretary.upon agents of Energy
West on the dates and places stated therein; and may be admtte
into evidence for the purposes of establishing their issuance,

and not for the truthful ness or relevancy of any statenents as-
serted therein.

6. The exhibits offered by Energy West and the Secretary
are stipulated to be authentic but no stipulation is nade as to
their relevance of the truth of the matters asserted therein

7. The proposed penalties will not affect Energy West's
ability to continue in business.

_ 8. Energy West denonstrated good faith in abating the
viol ations.

removed, that the “gravity" designation of such shoul d be nodi -
fied to "unlikely, » and that the proposed penalties therefor
should in such circunstances be reduced to $20 each. M/ bench
order approving this disposition is here AFFIRMED and apﬁropriate
gxepuﬁion of such appears in the "order" at the end of this
eci si on.
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9. Energy West is a large mne operator with 3,317,397
tons of production in 19. 89.

10. The certified copy of the MSHA Assessed Viol ations
H story (Ex. GI) accurately reflect6 the history of this mne
for the two years prior to the dates. of the citations. 2

pocket No. WEST 91-256

Ctation No. 3414062 (T. 12-90).

This Gtation was issued by Inspector Marietti on Cctober
16, 1990, and described the alleged violation as follows:

The fire-fighting equipment at the No. 20
Crosscut in the 16 West Section belt return
entry was not being naintained in a usable
and operable condition. The fire hose nozzle
for the two |l ength6 of fire hose, | ocated at
this location, was missing and could not be

| ocated in the area.

MBHA seeks a $20 penalty for this alleged infraction of 30
CF.R § 75.1100-3 which provides:

Al fire-fighting equi pment shall be main-
tained in a usable and operative condition.
Chem cal extinguishers shall be exam ned
every six months and the date of the exam na-
tion shall be witten on a pernmanent tag
attached to the extinguisher.

Al though it concedes that there was no nozzle present with
the cited fire equi pment, Respondent questions the occurrence of

: The conputerized history showe 277 *"paid" viol ation6
during the two-year period from 10-18-88 to 10-17-90. The four
citation6 were issued at different times during the period 10-3-90
through 11-8-90. | thus find and infer from this evidence and the

stipulation that Energy West had a previous history of approximate-
l'y 277 violations.
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a violation with respect to this Ctation, which was not charac-
terized as "Significant and Substantial"™ by the |nspector

(T. 13-14). * Respondent contends that it has installed vtwo to
three times" the anount of fire hose that NMSHA required, that
nozzles were available in other locations, that a nozzle is not
required for every hose at a mne, and that a nozzle is not
necessary for a hose to be "usable and operative." (T. 14-15).

Findings

| nspect or Marietti spotted the alleged violation (hose wth-
out a nozzle) while on inspection acconpani ed by Energy Wst's
safety representative Dixon Peacock. He was in the 2 Entry
section and was wal king the belt return when he exam ned a 30-
gal | on garbage can (where Energy Wst stores the fire hoses) and
could not find the nozzle "in the storage area." T. 24, 25).
The nearest nozzle was 1000 feet away. (T. 25, ef)

The I nspector did not assert that the hose itself was faulty
or danmaged. It would have operated properly when attached to a
hydrant or to another hose. (T. 38, 47, 58).

The regul ations do not nention or specifically require fire
hose nozzl es. (T. 25, 36, 68).

The regul ations require at |east 500 feet of fire hose to be
"stored at strategic |locations along the belt conveyor." 30
CF.R §75.1100-2(b) (T. 66%. The regul ations al so specify that
enough fire hose to reach the working face must be provided at
each section | oading point and 500 feet of fire hose nust be
stored within 300 feet of the belt drive. According to MSHA’s
interpretation of the regulations, this means that, altogether
Energy West was required to have a total of 600 feet of fire hose
along the belt line and at the belt drive in the section in ques-
tion. (T. 34, 66, 67). Since Energy West stored 500 feet of
hose at the tailpiece and 500 at the belt drive, in addition to
the 200 feet every tenth crosscut, Energy West actually had 2000
feet of hose (nore than three tines the anount required by the
regul ations) along the 16 VWEST belt line on the date the citation
was i ssued. (T. 53, 54, 69). *

3 Hearing was held on two days, March 5 and 6, 1992, and
the two sections-of transcript (one for each day) begin wth-page
1. Accordingly, the transcript references will be shown as »T. "
and II-T. ", respectively.

4 Further, although the two |engths of hose at crosscut No.
20 did not have a nozzle stored with them there were eight nozzles
stored along the belt line. (T. 51, 69).
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~ Al'though Inspector Marietti conceded that there is no re-
quirenent in the regulations that a hose be at the location in
question with the nozzle (T. 25), he explained that he issued the
citation:

Because 1100-3 says that all fire-fighting
equiPnent at the mne will be naintalned

usabl e and operable. And it’s just prudent
that if it's not goin? to be maintained as
such for people to rely on it in the event
they need to use it would create a problem
for the users and possibly a serious fire for
the m ne. (T. 26-27).

Al though a fire hose could be used without a nozzle to fight
a fire, it would generally be nore effective if the hose had a
nozzl e. (T. 26, 27, 35-38, 46, 47). Wthout a nozzle, as nuch
wat er woul d be supplied, but the water would shoot out from the
hose 20-25 feet; wth a nozzle, water would propel fromthe hose
approxi mately 60-70 feet. (T. 45, 46). However, a hose w thout
a nozzle could be used to fight a fire by flooding the area.
(T. 35-36, 38).

Wil e I nspector Marietti testified that he interprets 30
CF.R § 75.1100-3 as requiring each hose to have a nozzle stored
with it (T. 51), the alleged violation was considered abated by
providing a single nozzle in the can, even though two hose
| engt hs were stored there. (T. 55-56). Moreover, in his view,
if only one long hose were stored along the belt line or if sev-
eral pieces of hose were connected together to formone |ong
hose, then MSHA’s regul ati ons would be satisfied by only a single
nozzle for all of the hoses along the entire belt line (T. 51
56): and even though the fire hydrants, located at 300-foot in-
tervals along the belt line, did not have fire hose stored with
them |Inspector Marietti considered the hydrants to be fully
usabl e and operative within the neaning of § 75.1100-3.

(T. 54, 57).

Randy Tatton, Chief Safety Engineer for the Cottonwood M ne,
testified that since the hose at crosscut 20 was extra hose that
was i ntended to be used as a part of one |ong hose, he did not
bel i eve that nozzles were re?yired by regulation to be stored
with the hoses at all. (T. 69-70, 71, 87). M. Tatton testified
that if a piece of hose fromcrosscut 20 had to be used alone to
fight a fire, not only could the hose be used to fight a fire
W t hout a nozzle, but a nozzle could al so be obtained from an-
other nearby |ocation along the belt Iine. (T. 70, 71, 73, 87).
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The hose could be kinked to sinulate the spray a nozzle would
produce, or a mner could place his fingers or part'of his hand
over the mouth of a hose. (T. 70, 78, 87). M. Tatton conceded
that the hose is usually nore effective wth a nozzle, but in
sone circunstances, such as if a small snoldering fire occurred,
the hose would be nmore effective without a nozzle. (T. 70).

M. Mirietti agreed with this assessment. (T. 47)

Energy West's practice at the Cottonwood Mne was to store
two 100-foot |l engths of fire hose at every tenth crosscut al ong
each of its belt |ines. (T. 24, 25, 34, 68, 72).

Concl usi on

Al though not required by law to provide this hose or store
it in these |ocations, Energy West adopted this practice so that
m ners woul d have extra | engths of hose available and readily
accessible if needed and know where to find it, as part of a
policy of supplying fire protection in excess of MSHA’s require-
ment s. (T. 25, 27, 38, 50, 51, 52, 53, 66-70, 80, 88). MSHA
concedes that, by providing these hoses at every tenth crosscut,
Enfrgy Wst went “way beyond the requirenents of the 1aw." (T.
53).

Wien Energy West instituted this practice, it anticipated
that these extra pieces of hose woul d be used as segnents of a
| onger hose. gT. 70, 71, 80, 87). However, it is also possible
‘that a piece of this hose could be used alone to fight a fire jf
the fire happened to break out near a cache of extra fire hose,
al though this was not Energy West's intention in storing the hose
in these locations. (T. 70, 71, 87). Energy Wst also has adopt -
ed the practice of storing one fire hose nozzle with each of the
caches of hoses. (T. 50, 52, 68). Cottonwood has never experi -
enced a belt fire and thus has never had reason to use the hose
or nozzles stored in these caches. (T. 48-50, 52, 68-72, 87).

The fire hose at issue here was extra fire hose, not re-
quired by the regulations, which Energy West stored in this |oca-
tion in order to provide additional frrefighting equipment in
readily accessible locations. The extra hose, because it was in
good working order, was usable and operative even though a fire
hose nozzle was not stored with it.

Because the hose itself was naintained i n good working or-
der, it was usable and operative. Energy West stored this extra
hose at crosscut 20 so that it would be readily available to a
mner if it were needed. (T. 50, 52, 53, 70, 80, 87, 88). It
was intended for the extra pieces of hose to be attached to other
pi eces of hose to formone hose to fight a fire in the area or in
anot her part of the mne. (T. 69-70, 80, 81, 88). The hose,
beln? vastly in excess of what was required, was thus ful
usabl e and operative even though a nozzle was not stored wth it.
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The reqgul ations required Energy West to store 600 feet of
hose along the belt line in 16 West. (T. 51, 54, 66, 67). In an
exerci se of caution and as a matter of safety policy, Energy West
stored 2000 feet of fire hose along this belt line - 1400 feet
nore than required. (T. 53, 54, 69). As Energy West argues, it
coul d have stored this extra 1400 feet of hose anywhere (for
exanple, in a storage roomor in one central l|ocation in the
m ne) . (T. 86-87). Instead, it chose to spread out the 1400
feet of hose along the belt line in specific, evenly spaced
| ocations so that a piece of hose could be |ocated and obtai ned
quickly if it were needed. (T. 50, 52, 53, 70, 80, 87, 88).

In this matter, Energy West, for the purpose of enhancing
safety, stored extra hose (in good usable and operative condi-
tion) w thout nozzles in anmounts beyond that required by the
regul ati ons. In such pursuit of safety, Energy West shoul d not
be penalized because it stored such extra hose along the belt
line rather than in some renote area, such as (as Energy West
points out) in a storage area. This is particularly true, where
the regulations do not speak of any requirenent for hose nozzles,
where the extra hose potentially had beneficial purposes in the
event of a fire, and where this hose was in excess of the regul a-
tion's requirenents.

~ Accordingly, it is concluded that no violation occurred.
It is noted in reaching this determnation that no intimation

was made or intended that as to required hose, i.e., that which
is not in excess of the regulations' requirenents, hose nozzles
are not required. It may well be that in a given situation "re-

quired" hose, to be in "usable and operative condition," nmust be
stored with a nozzle.

Docket No. West 91-251

Ctation No. 3414071 (T. 95-196).

This CGtation, issued by MSHA Inspector Fred L. Marietti on
Novenber 8, 1990, charges an infraction of 30 CF. R § 75.316,
and describes the violative condition as follows:

The approved ventil ati on and nmet hane and dust
control plan was not being conplied with in
the 2 North double-split mner sections. The
belt was noved up to 42 crosscut on graveyard
11-8-90. The brattice installed between the
belt and the 2 NE and the 2 N W designated
i ntake escapeways was not installed in a

wor kmanl i ke manner and nmaintained in the
condition to serve the purpose for which they
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were intended. The 41 crosscut, west side
next to the roadmax was open on the outby
side six feet at the tOP and tapered down to
one foot at the bottomfor a distance of six-
foot high. The 40 crosscut, west side, the
brattice was gapped down fromthe roof four
inches for 15 feet. The inby side was open at
the top one foot and tapered out for three
feet at the bottomfor a distance of 6.5 foot
high. The outby side was open 30 inches by 6
feet high. The 40 crosscut, east side, was
gapﬁed open at the top from4 inches to 5
Inches for 12 feet. The inby side was open 3
feet by 8 feet high. The outby side was open
4 feet by 8 feet high. There was coal run-
ning out on the belt and the section was

m ni ng. Refer to Gtation Nos. 3414072 and
3414073.

The standard infracted, 30 CF.R § 75.316, provides:

A ventilation system and net hane and dust
control plan and revisions thereof suitable
to the conditions and the m ning system of
the coal m ne and approved by the Secretary
shal | be adopted by the operator and set out
in printed formon or before June 28, 1970.
The plan shall show the type and | ocation of
mechani cal ventilation equipnent installed
and operated in the mne, such additional or
i nproved equi pnent as the Secretary may re-
quire, the quantity and velocity of air
reachi ng each working face, and such ot her
information as the Secretary may require.
Such ﬁlans shal | be reviewed by the operator
and the Secretary at |east every 6 nonths.

The pertinent provisions (Par. E, Subparagraphs 1¢a) and (b
of Respondent's plan (Ex. G 2) provide: paragrap (a) (b)

1. Ventilation Controls

a. Al ventilation controls such as
st oppi ngs, overcasts, undercasts,
doors, regulators, shaft parti-
tions, etc., shall be of substan-
tial and inconbustible construc-
tion; installed in a workmanlike
manner and maintained in the condi-
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tion to serve the purpose for which
t hey were intended.

b. Per manent stoppi ngs shall be erect-
ed between the intake and return
air courses, a mninmum of 8" thick,
and shall be maintained to and in-
cluding the third connecting cross-
outby the faces of the entries.
Whenever the third connecting
crosscut is broken through, work
shal | be started on building the

sto Plng as soon as possible and

shall be continued in a reasonable
and diligent manner until com
pleted. Simlarly, whenever a belt
move is conpl eted, curtains shal

be installed inmmediately and work

shall be started on building the

per manent st oppi ngs as soon as
possi bl e and shall be continued in

a reasonable and diligent nanner

until conpl et ed.

Energy West concedes the occurrence of this violation but con-
tends that it was not "Significant and Substantial." (T. 10).
Violation of an approved ventilation plan is the same as a
violation of a mandatory safety standard. Ziegler v. Kleppe, 536
F.2d 398 (D.C. Cir. 1976); Jim Wilter Resources, Inc., 9 FMSHRC
903 (1987).

On Novenber 8, 1990, a belt nove was conducted in the 2d
North Section at the end of the graveyard shift which ended at 8
a.m The tenporary curtains in question were installed in
crosscuts 40 and 41 east and west either at the end of the shift
or between the graveyard and day shifts. Materials for the
construction of permanent stoppings had been brought to each
crosscut by the beginning of the day shift and a mner had begun

work on the permanent stopping at crosscut 40 east. Mners were
al so working on constructing a pernanent stopBing across crosscut
41 east. | pernmanent stoppings woul d have been conpl eted and

in place by the end of the day shift. At this tine, the faces
were approximately 200 to 300 feet inby crosscut 41 and 40. (T.
141). Ar was flowng north (inby) up the intakes, across the
faces and then south (outby) down the returns and the belt entry.
(Ex. R-4; T. 142). The ventilation at the faces was 25,967 cubic
feet per mnute ("cfm") and 13,000 cfmof air was entering the
beltentry at the feeder breaker. (T. 143, 178). Because the
vol une and pressure of air traveling up the intakes was greater
than that traveling outby in the belt, any air that escaped

t hrough the tenporary curtains flowed fromthe intakes into the
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belt entry. (Tr. 118-119, 120, 142, 146, 177-178). , That air was
then forced to fl ow south down the belt entry, outby the cited
curtains, and away from the faces. (T. 142-143).

At approximately 9 a.m on Novenber 8, 1990, while coal was
beln? produced, |nspector Marietti entered the 2d North section
and found that the tenporary brattices installed at crosscut 41
west, crosscut 40 west, and crosscut 40 east were not drawn up
tight against the crosscut ribs, allomﬁn% sone air to leak from
the intake entries into the belt entry through the curtains. (T.
108-110). The Inspector did not neasure the amount of air escap-
ing through the curtains, but did a smoke test which showed sone
| eakage fromthe intakes into the belt entry. T. 118, 1199,
177-178). He then issued § 104(a) Citation 3414071 which, as
noted, alleges a significant and substantial ("s&s") violation of
the ventilation plan under 30 CF. R § 75.316. The violation was
pronptly abated when the gaps in the curtains were closed.

| nspector Marietti felt there were two hazards posed by this
vi ol ati on: (1) contamnated air entering the intakes through the
gaps in the tenporary curtains (brattices) should a fire have
occurred in the belt entry; 3 and (2) "short-circuiting* of air,
i.e., ?ir escapi ng, which was intended for the face. (T. 119,
120).

It aPpears that his primary concern was of a fire occurring
in the belt entry (T. 120-121, 126) since the direction of the
air comng through the curtains was away fromthe face and toward
the belt entry (T. 119, 120):

At the belt drive, if you had a fire there,
for one thing, the air would be comng
t hrough those stoppings to feed the fire.
And in all of the experiences that |'ve seen,
whi ch I’ve seen many mne fires and nore than
I want to see and have been at sone of the
investigations, and the fire has a tendency
to follow the oxygen so it gravitates towards

5 This hazard was dependent on the happening of a separate
hazard, a belt entry fire, to which it would have contributed and
worsened. This is -why the question narrows on whet her there was
sufficient proof that a belt entry fire was reasonably |ikely.

¢ The viability of this contenplated hazard was not de-
pendent on the occurrence of sone other separate hazard, and de-
term nation of the reasonable |ikelihood of its occurrence can be
made without reference to sone other independent hazard.
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the direction that the oxygen is--or the air
is comng in. 1It’da have a very good tendency
to pull right through there and burn ri ght
out into the intake escapeway. (T. 121)
(Enphasi s added).

As to the first hazard nmentioned, the Inspector's basis for
considering that there was a reasonable |ikelihood that the

hazard contributed to would occur and result in an injury was
general :

a. Belt entries are the nunber one cause of fires.
b. “Fires are expected in mnes."
C. Potential ignition sources were present in

the form of *“friction," coal on the belt, a
feeder breaker (electrical source), a pick
breaker, and a conveyor. -

d. The nmine has had fires in the past. (T. 122-123). 7

He said it was "possible" for the hazard to occur but he did not
find specific conditions present which would raise the degree of
li kelihood, such as: “nhot rollers" or accunulations. :
He thought that if there had been hot rollers present, the
situation mght have constituted an imminent danger. (T. 124).
Al though there were fire-detecting devices in the area and al so
fire-fighting equi pnent (T. 127), he did not consider the pres-

ence of these devices and equi pnent in determni.ng whet her the
violation was **Significant and Substantial." (T.” 127-128).

As to the Inspector's belief that air intended for the face
coul d have been short-circuited, his testinmony was specul ative.
He admtted that a door would have had to be opened outby for
short-circuiting to occur. (T. 128-131).

Energy West's witnesses, Chief Safety Engineer Tatton and
M. Steve Radnall, the Safetg Engi neer who acconpani ed M.
Marietti on his inspection, both gave their general opinion that
It was not reasonably likely that a serious injury or illness
woul d have resulted fromthé violation. (T. 154, 180). As the

7 He testified that if a fire did occur, a serious injury
would result, which would result in |ost workdays or restricted
duty for the injured nminer(s) (T. 123) due to snoke inhalation.
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snoke test by M. Marietti denonstrated and as M. Marietti
admtted, the direction of the flow of air in the section was
such that air flowed fromthe intakes into the belt entry through
the curtains. (T. 118-119, 120, 142, 146, 177, 178; gee Ex. R-4.
Thus, it was unllkeIK that contam nated air fromthe belt entry
woul d have entered the intakes through the curtains. Had the
contam nated air sonehow flowed in the opposite direction, it was
not |ikely that a fire would have broken out on the belt line at
the location of the curtains before the pernmanent stoppings were
erect ed. (T. 145, 179y. ®* <The mine has never had a belt fire

(T. 146) and it was not l|ikely that one would have occurred here
and certainly not before the permanent stoppings were conpl eted.
(T. 145-146).

Because the ventilation at the face was 25,967 cfm (T. 178),
such indicates that adequate air was reaching the face and that
intake air was not being short-circuited in any neani ngf ul
amount--in other words, the ventilation systemwas operating
properly despite the air |eaking through the curtains. Finally,
It appears that the regulator in the section would not have
all owed short-circuiting since it assured that a constant |evel
of air circulated through the area. (T. 150). °®

Bignificant and Substanti al

The Comm ssion's formula, as set forth below, is enployed
here to determne this question.

A violation is properly designated "significant and substan-
tial" if, based on the particular facts surrounding that viola-
tion, there exists a reasonable l|ikelihood that the hazard
contributed to will result in an injury or illness of a reason-
ably serious nature. Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825 (April 1981). In Mithies Coal Co., 6 FMSHRC 1
3-4 (January 1984), the Conmi ssion explai ned:

s The tenporarK curtains would have been replaced with
per manent stopping by the end of the day shift. (T. 138).

® Nor was it reasonably likely that inadequate ventilation
woul d have caused a nethane ignition since no nethane had been de-
tected in the area. (T. 179). Ignitable levels of nethane have
never been detected in the mne. (T. 145, 163, 172). This finding
is based on the record relating to this Ctation
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In order to establish that a violation of a
mandatory safety standard is significant and
substanti al under National Gypsum the Secre-
tarr of Labor must prove: (1) the underlying
violation of a nmandatory safety standard; (2)
a discrete safety hazard--that is, a neasure
of danger to safety--contributed to by the
violation; (3) a reasonable |ikelihood that
the hazard contributed to will result in an
injury; and (4) a reasonable likelihood that

the injury in question will be of a reason-
ably serious nature.

Accord, Austin Power v. Secretary of Labor, 861 F.2d4 99, 103 (5th
Cir. 1988).

The third elenment of the Mathies fornula requires “that the
Secretary establish a reasonable |ikelihood that the hazard con-
tributed to wll result in an event in which there is an injury,
and that the likelihood of injury nust be evaluated in terns of
continued normal mining ogerations. US Steel Mnina Co., 6
FMSHRC 1572, 1574 (July 1984). See also Monterev Coal Co., 7
FMBHRC 996, 1001-1002, July 1985). The operative tine frame for
determning if a reasonable |ikelihood of injury exists includes
both the tinme that a violative condition existed prior to the
citation and the tine that it would have existed if normal m ning
operations had continued. Halfway. Inc., 8 FMBHRC 8, 12 (January
1986); U.S. Steel Mning Co., 7 FMSHRC 1125, 1130 (August 1985).
The question of whether any particular violation is significant
and substantial nust be based on the particular facts surrounding
the violation, including the nature of the mne involved. Texas—
gulf., Inc., 10 FVMBHRC 498, 500-501 (April 1988); Youghiogheny &
hi 0 Coal. company, 9 FVMBHRC 2007, 2011-2012 (Decenber 1987). It
IS the contribution of a violation to the cause and effect of a

hazard that nust be significant and substantial. US Stee
Mning Co., 6 FMSHRC 1834, 1836 (August 1984).

This anal ytical process for determning the "reasonable
likelihood" question is a general, broad systemof setting forth
the conditions or practices which mght lead to the occurrence of
the contenplated hazard and then proceeding to the concl usion
whet her or not the hazard is reasonably likely to cone about and
cause injury. A useful conpanion nmethod is one which was uti -
|ized in Secretary v. Texassulf, Inc., 9 FMSHRC 748 (April 1987),
where the concept of "substantial possibility" (9 FMSHRC at page
764) was nentioned. This was used as an enhancenent of "reason-
able likelihood" for the reasons stated in the decision, includ-
i ng avoi dance of confusion with the "inm nent danger" concept,
and al so because it appeared as a practical matter to be the
thinking actually being used by both tribunals, judges, and
laymen i nvolved at the various |levels of mning safety enforce-
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ment and administrative and judicial review Its value is inits
bei ng | ess anbi guous and at |east somewhat nore conprehensi bl e.

Si nce understanding what a | aw neans al so is consistent with an
increased faith in Anerican justice and fairplay, | adopt here,
as an aid to the general formula, the "substantial possibility*@
test. The end result would be the same whi chever nethod of

anal ysis were used.

Judge WIliam Fauver, in his Decision in Secretary v. Coal
Mac Inc., 13 FMSHRC 1600 (Sept. 25, 1991) succinctly states the
"substantial possibility"™ concept as foll ows:

Anal ysis of the statutory | anguage and the
Comm ssion's decisions indicates that the
test of an S&S violation is a practical and
realistic question whether, assum ng contin-
ued mining operations, the violation presents
a substantial possibilitv of resulting in
injury or disease, not a requirenent that the
Secretary of Labor prove that it is nore
probabl e than not that injury or disease wl|
result. See ny decision in _Consolidation
Coal company, 4 FMSHRC 748-752 (1991). The
statute, which does not use the phrase "rea-
sonably likely to occur™ or "reasonable |ike-
l'i hood@in defining an S&S viol ation, states
that an S&S violation exists if "the viola-
tion is of such nature as could significantly
and substantially contribute to the cause and
effect of a coal or 'other mne safety or
heal th hazard" (§ 104(d)(l) of the Act; em
phasis added). Al so, the statute defines and
"i mm nent danger" as "any condition or prac-
tice. . . which could reasonably be expected
to cause death or serious physical harm be-
fore [it] can be abated,"” and expressly
pl aces S&S viol ations bel ow i mm nent dangers.
It follows that the Conmm ssion's use of the
phrase "reasonably |likely to occur" or "rea-
sonable | i kel i hood" does not preclude an S&S
finding where a substantial possibility of
injury or disease is shown by the evidence,
even though the proof may not show that inpu-
ry or disease was nore probable than not. ™

10 The observation is made that the phrase "more probable

than not" has origins fromthe beginning attenpts of the devel op-
ment of construction principles for the Act's "s&s"™ term nol ogy.
It would seem that substitution of the single word "probable" for
the entire phrase "more probable than not" is a sinpler, less
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Wilizing the phrase "substantial possibility" for purposes
of anal ysis seens consistent with the Conm ssion's "reasonabl e
I'i kel i hood" phraseology in Cenent Division, sunra, and Mithies,
sunra, and permts conparing and contrasting such with the com
monly understood ideas (T. 97, 101-106) of "remote" possibility,
"strong" possibility, and "probability.* See Texassulf, supra.

Turning to the first alleged hazard, that if a fire devel-
oped in the belt entry contam nated air could have entered the
i ntakes through the curtains (T. 116, 126), the Inspector hinself
testified that the air was flowing in the direction fromthe in-
takes (the area of high pressure) to the belt entry &the area of
| ow pressure) through the curtains. (T. 118, 119, 120). Energy
West's witnesses agreed that this was the direction in which the
air flowed through the curtains. (T. 142, 146, 177-178). There
was no expl anation how contam nated air woul d have been able to

flowin the opposite direction--fromthe belt entry into the
I nt akes.

The I nspector conceded that if a fire had occurred inby the
curtains, the curtains would not have posed a contam nation haz-
ard at all since the contamnated air could not have entered the
i ntakes through the curtains. (T. 120). And if a fire had oc-
curred outbv the curtains, he admtted that the curtains would
not have caused a contam nati on hazard because the direction of
the flow of air in the belt entry woul d have sent the air down
the belt entry and "out" of the mne (away fromthe curtains and
the faces). (T. 121). Nevertheless, he concluded that if a fire
occurred at the belt drive (1700 to 1800 feet outby the curtains
(T. 149), then the curtains would pose a hazard. bel i eved
that the air comng through the curtains could feed a fire at the
belt drive. He also said - without explanation - that if a fire
had occurred at the belt drive, the fire itself would have en-
tered the intakes through the curtains because fire has a ten-
dency to follow oxygen. Even under |nspector Marietti’s own

theor%, the only fire that could have affected the intakes woul d
have been a fire at the belt drive.

However, there is no evidence to support a finding that
there was a substantial possibility or reasonable |ikelihood that
a fire would have broken out at the belt drive at any tineg,
whet her or not before the permanent stoppings were conpl et ed.
Beyond the broad allegations that a belt entry is "the nunber one
maj or cause of fires in nmnes," that "fires areexpected to be in
col a mines," and that there is "friction" and "coal on the belt,
etc., " there is no basis to conclude that it was reasonably

confusing way to express the sane thought.
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likely that a fire would occur. See Eastern Association Coal
Corporation, 13 FMSHRC 178 (February 1991). No specific condi -
tions were present to indicate that there was increased likeli-
hood of a fire or that such was a substantial possibility.

(T. 124).

To concl ude otherw se would require a finding that nornal
mning in and of itself involved a substantial possibility of a
fire occurring. It is found only a renote possibility existed
that a fire could have occurred. Thus the m ne has not previous-
|y experienced belt fires. Wuere it is nerely "possible" that a
fire hazard "could"™ occur, a violation is not S&S. Beaver Ceek
Coal Co., 12 FMSHRC 153, 157 (Jan. 1990) (ALJ Cetti) (violation
of § 75.316 inproperly designated s&s where fire was nerely
possible); Beth Eneray M nlee., 11 FMSHRC 1999, 2001 (Cct.
1989) (ALJ Weisberger). See Union_Q 1l Co. of California, 11
FVMBHRC 289, 298-299 (March 1989).

The second theoretical hazard was that the air | eaking
t hrough the | eaky curtains m ght have prevented an adequate |evel
of air fromreaching the face. The Inspector did not neasure the
amount of air that was |eaking through the curtains, but he
t hought that it was enough to deﬁrive the face area of ventil a-
tion. However, ventilation at the face neasured 25,967 cfm (T
150-151, 178). This indicates that the air |eaking through the
curtains was not adversely affecting the ventilation at the face.
Therefore, there is no basis to conclude it was Iikelﬁ t hat
ventilation at the face would have becone i nadequate before the
per manent stoppings were conpleted. M Unless the Secretary can
prove that ventilation at the face has been affected or was |ike-
ly to have been affected by a violation of 30 CF.R § 75. 316,
the violation is not S&S. See Cvprus Emerald Resources Corn.,
12 FMSHRC 2107, 2110-2111 (Cct. 1990) (ALJI Wi sberger); cyprus
Eneral d Resources. cCorp., 10 EVMBHRC 1417, 1421 (Cct. 1988) (ALJ
Melick); JimWalters Resources, INnc. 7 FMSHRC 2187, 2216 (Dec.
1985) (ALJ Koutras).

Concl usi on

It is concluded, in the terninology of the 3d prerequisite
of Mathies, supra, " that there was not a"reasonable |ikelihood"

1 | nspector Marietti did state that if a door had been |eft

open outby the curtains, that could have triggered short-circuit-
I ng. (T.-130). However, this was not shown-to be likely.

12 The first and second evidentiary prerequisites of
Mat hi es, supra, are clear, the violation having been conceded and
the violation's contributing a neasure of danger to safety. These
points are not in issue.
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that the hazards contributed to (contam nated air fromfire in
the belt entry and short circuiting of air fromthe face) would
result in injury to mnerss ® ¢t was not established that it
was certain, probable in sonme degree--or, mninmally, that there
was a substantial possibility--that .the hazards envisioned and
contributed to by the violation would have occurred. The "sig-
nificant and Substantial * designation on this citation will be
stricken and the penalty adjusted to reflect such.

In connection with the two remaining penalty assessnent
criteria, it is determned that Energy West was negligent in the
conm ssion of the violation since it was obvious and flagrant,
the gaps in the brattice were visible from25 to 30 feet away and
existed at least 1 hour and 15 mnutes (T. 112, 125-126), and
| nspector Marietti considered it "one of the worst cases" he h

ad
ever seen "of anyone installing brattices.® (T. 111-115). (See
also T. 123-124).

Al though the violation did not neet the special "Significant
and Substantial"cf)rerequi sites, it nevertheless is found to be
serious since had the unlikely event of a fire in the belt entry
actual ly occurred, the hazard of contam nated air entering the
i ntakes could have occurred, and as Inspector Marietti indicated,
the fire in the belt drive mght have had the "tendency to pull"
t hrough the area "“and burn right out into the intake escapeway."

(T. 121). It is therefore found to be a noderately serious
viol ation

In consideration of these findings and the other four
mandat ory penalty assessnment criteria set forth in the "stipula-
tion" section, a penalty of $400 for this violation is found

appropri ate.
Docket No. WEST 91-256

Ctation No. 3413003 (T. 196 - II-T. 112).

| nspector Donald E. G bson issued this "Significant and
Substantial" G tation on Cctober 3, 1990, alleging an infraction
of 30 CF.R § 75.1725(a), to wt:

13 There is insufficient evidence to determ ne that had an

injury occurred that such would be of a reasonably serious nature.
Thus, ~as to both hazards, | also conclude that "as to the fourth

prerequi site of Mathies, the burden of proof was not net.
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The speed reducer being used on the
stage | oader on the 11th East longwall wor k-
I ng section was not namintained in safe oper-
ating condition. A seal in the speed reducer
was damaged/ burst allowi ng gear oil to | eak
fromthe reducer on to the surface of the
tailpiece, the fluid coupling housing and the
electric motor driving the speed reducer.
The notor is supplied 950 VAC

O | was observed dripping out of the
fluid coupling housing onto the belt tail-
piece. This oil was cleaned periodically but
the | eak persisted from the reducer.

In this condition, the hazard of a fire
is present due to the consistent |eak and the
power source (nmotor) in the area. The stage
| oader was renoved from service i nedi ately
by managenent after being notified of the
viol ation

30 CF.R § 75.1725(a), pertaining to "Muchinery and equi p-
ment; operation and naintenance," provides:

Mobil e and stationary nmachinery and equi pnent
shall be maintained I n safe operating condi -
tion and nmachi nery or equi pnent in unsafe
condi tion shall be renmoved from service i me-
di ately.

Respondent Energy West, while acknow edging that there was a
| eak in the speed reducer, denies that such [eak made it unsafe
(T. 198) and further contends that this condition was not reason-

ably likely to result in serious injury or death and thus, assum
ing arquendo, there was a violation, 'the violation was not "Sig-

ni ficant and Substantial."

A speed reducer is a device consisting of gears of different
sizes and configurations that is used to sl ow down or speed up a
given apparatus. In this case it was used to reduce the speed of
the stage |oader notor. Such equipnent is used in |ong-wall
m ni ng. (T. 206-207).

| nspector G bson said oil, which he believed was gear oil,
was running down the shaft of the speed reducer into the coupling
housi ng guard. Heobserved oil on the face of the electric notor
of the stage loader. He indicated he was able, from experience,
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to identify "gear" oil. (T. 208-209). " The Inspector also
observed oil *that drlpped down on the tail piece out of the
fluid coupling housing™ which he identified as gear oi

(T. 215-216, 249). *

Asl nspector G bson stated in the Ctation, the |eak was
caused by a burst seal in the speed reducer of the stage | oader.
Energy West contends the | eak coul d not have been fixed at the

m ne and that the entire | oader woul d have had to have been taken
to)a fabrication shop to replace the seal. (T. 211; II-T.
81

At the tine of his inspection, Inspector G bson was advised
bK the section foreman, Leonard Reid, that he (Reid) was aware of
e leak and that it had been leaking for three days. (T. 210).
Later on, Chief Safety Engi neer Randy Tatton told the |nspector
t hat he (Tatton) did not bel i eve the condition was a vi ol ation

and that it was not "Significant and Substantial. (T.

According to Inspector Gbson, M. Tatton nade t he follomﬁnd
explanation to him

And he nmade ne aware at that tinme that'
the m ne superintendent and longwall coordi -
nator, M ne Superintendent, Garth Neilson,
and Longwall Coor di nat or, Bud Warrington, had
approached him a week and a half to two weeks
earlier about this condition - that they had
an oil leak, in fact, on the stage |oader and
wanted to know i f they shoul d change the oil
- change the speed reducer out or repair it
or could they continue mning and wash the
oil away until they finished or conpleted
t hat panel, which was at that tine 2- to 300-
feet left in the panel then the Iong wal |
woul d have been renoved off that particul ar
face recovered this, we determined. And this
stage | oader or speed reducer would have been
sent off for repair at that tine. (T. 211~

212).

" Energy West contends that it was not gear oil, but
hydraul ic fl ui mxed with coal dust, which was on the fluid
coupl ing housing and the inside face plate of the motor. (-,
22-25).

15 Energy West concedes that the oil on the tail piece was
gear oil. (I1-T. 24-25).
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she | eak was thus allowed to continue for approximtely two
weeks. (T. 212).

The vital question to be determned is whether the conbusti -
ble gear oil leak fromthe burst seal constituted an unsafe oper-
ating condition mandating that the equi pment be renoved from
service inmediately,

A prelimnary question is whether the oil observed by
| nspector G bson was indeed gear oil fromthe [eak or hydraulic
flurd mxed with coal dust.

| nspector G bson was quite certain it was gear oil and
Energy West did not question this determ nation on the day of
inspection or at any time in proximty thereto. (r. 210, 222;
I1-T. 47, 104-105).

Frank zmerzlikar, general maintenance foreman, neverthel ess
testified at the hearing that the oil on the fluid coupling
housi ng and the face plate of the nmotor was hydraulic fluid and
not gear oil. (I1-T. 21-27; but see II1-T. 46-47). M. Tatton
first mentioned that the oil was hydraulic fluid sone 6-7 weeks

before the hearing in this matter. (II1-T. 104). Thus, as MSHA
contends in its brief (p. 12, fn 7):

| n August 1991, Ener%¥ West in responses to
interrogatories failed to nention I1ts belief
that the oil was fluid coupling oil, however,
in supplemental answers filed In January

1992, seven weeks prior to the hearing and 29
nmonths after the citation was issued, it

first offered its theory that the oil was
flu;d coupling and not gear oil. (I'-T. 100-
104) .

_ | find the Inspector's determination that the oil was gear
oil reliable and consistent, ¥ with what he observed on the
inspection day (T. 219) and it is credited.

Ener?y West established that, after learning of the |eak,
Garth N elson, then the Longwall Superintendent, and Randy Tatton
conferred and decided that it would be safer to finish the panel
as long as the leaking oil was not allowed to accumulate. (II-T
27, 64, 67, 84, 87-90).

1) 16 Energy West's version is not so found. (11-T. 46-47
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To prevent the |eaking oil fromaccunulating, Energy \West
enpl oyed a Erogran1pf addi ng gear oil and washing oil which had
| eaked on the tailpiece anay with a hose at every pass of the
longwall shear (approximately every 35 mnutes) and appropriate
personnel, forenmen, and mners were instructed in this task
(I1-T. 63-71).

It is noted that this program however well-intended, did
not alleviate the problemof the oil leak so as to keep oil from
accunul ating at the three places observed by Inspector G bson on
the day of Inspection.

| nspector G bson descri bed several hazards fromthe condi-
tion he observed as a fire hazard, stating: “"The notor itself is
a source of fire; the speed reducer itself is a source of fire;
and the notor is subject to fail at any tine . . . .*» He also said
that, while the ambunt of the oil did not constitute an “"accumu-
lation," it could "create the fire" if there was a notor or cable
failure and there was some "type of arc to ignite the oil."
(T. 216-217, 234?. Such an arc could be created by electrical
conponent or failure of the notor or trailing cable. Such fires
are not uncommon. (T. 217, 234).

The Inspector, in enphatic and convincing contradiction to
Energy West's contention to the contrary, said the notor and the
Sﬁeed reducer were at the same |evel and were joined together by
the fluid coupling, thus making it possible for the gear oil to
| eak from the speed reducer onto the electric notor. (T. 218
269). Since Energy West's witness M. Tatton was not particul ar-
|y clear with respect to the juxtaposition of the notor and the
speed reducer (II-T. 100-104), and Inspector G bson's testinony
on this point and throughout was certain and reliable in tenor,
the Inspector's testinmony is credited. V

The I nspector pointed out that if the gear oil (a conbusti-
ble material; T. 272) continued to |leak from the speed reducer
the speed reducer itself was subject to having a bearin% go out,
creatln? anot her source of fire. (T. 220; see also II-T. 54).

The tail piece was anot her source of fire (T. 226) and two 950~
volt longwall power cables fromthe section transforner to the
master controller went through the area (T. 227) which could fai
(T. 242-244, 272; 11-t. 58-59) or be cut (T. 245) or damaged (II-
T. 58-59).

o As | have noted el sewhere in this decision, Energy West's
ﬁ03|t|on that the dripping fluid was not gear oil also seens to

av§ dawned many nonths after the Citation was issued. (II-T. 100~
104) .
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_ | nspector G bson also pointed out that there was a snoke
i nhal ati on hazard because the air was traveling over the equip-

ment (stage |oader) in question headed inby to the face about 100
feet away. He testified:

... So the entire mning crew, consisting of
13 people this particular day, were inby that
| ocati on as | observed them. So if you had a
fire to occur the snmoke would go long--or go
inby or nove inby across the people, which
could lead to snoke inhalation of CO (Carbon
Monoxi de) . (T. 226).

MSHA’s evidence that the condition cited was unsafe is reli-
abl e and persuasive. Various hazards to the safety of mners
were created by the oil driaﬁin fromthe | eak. Inspector G bson
measured the puddl e of oil ich had dripped down on the tail-
pi ece out of the fluid coupling housing and it was 1/16th of an
Inch deep x 6- to 8-inches w de by 15- to 16-inches long. Gl

was found in two other places. Various potential ignition
sources were present. ile the "washing and refilling" program
enpl oyed by Energy West may have reduced the |ikelihood of a fire
occurring, it didn't elimnate the hazard. It is concluded that

the machinery in question had not been maintained in safe operat-
ing condition and that Energy West, by allow ng such to remain in
service, violated the safety standard as charged.

The anal ytical formula for determ ning "Significant and Sub-
stantial" issues has been set forth previously. | have found
that a violation was established and that such created safety
hazards in the foregoing analysis. The decisive issue, in terns
of the four criteria set forth in_Mithies, _supra is whether a
reasonabl e |ikelihood existed that the hazard contributed to by
the violation would result in an injury.

Al t hough the Inspector considered it "more than likely" that
the possibility of the notor or trailing cable failure could
happen (T. 242) he conceded that the shielding of the cables to
prevent arcing or sparking did |essen the possibility of cable
failure. At the sane tinme he pointed out such woul d not prevent
cable failure fron1ha?pening. (T. 243-245). '™ Should the notor
or cable fail, the voltage was high enough to "likely" ignite the
oil. (T. 222-223, 243-244).

18 This distinction is one exanple of the line to be drawn

bet ween the condition being *"unsafe" and its being "Significant and
Substantial."
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The question of likelihood thus turns on the initial link in
the chain, i.e., whether the notor or cables would fail in the
first place As to this issue, the net effect of the Inspector'6
testinony is that the occurrence of such failure was nerely
possi ble, not that there was a substantial possibility, even
t hough he sunmed up his opinion as being that the occurrence of
motor or cable failure was "likely”. [Conpare T. 224, 242 wth
T. 228 (possibility) 229 and 234 (notor failure "could" happen);

243-245 (likelihood reduced by protective neasures); 247-248,
262, 264, 270].

Energy West established, in dimnution of the |ikelihood of
the occurrence of the hazard6 that:

1. The speed reducer was regularly refilled on the grave-
yard shift (II-T. 29-30);

2. | f the speed reducer started to heat up, a snell and a
noi se woul d be created which would alert mner6 working in the
area (T. 241; 11-T. 29-30);

3. The warnth of the speed reducer which was noticed by
the Inspector was "normal" (I1-T. 34);

4. The notor is checked a m nimum of once a week for
permssibility (I1-T. 43);

5. It was not a common occurrence for electrical cables
to be cut of danaged (I1-T. 42, 73).

6. Had a fire occurred, it was likely that such would have
been detected in its early stages and there were various types of
fire-fighting equipnment in the area, i.e., the washdown hose,
fire hose, a fire hydrant, a f oam eductor, and fire extanU|sh-
ers. (II-T 94-96) .

I n conclusion, the overall evidence of record indicate6 that
the occurrence of the fire hazard created by the violation (and
contributed to by it) was a possibility but that it was not rea-
sonably likely (there was not a substantial possibility) that the
hazard woul d come to fruition and result in an injury to m ners.
Accordingly, it is found that the third prerequisite of Mathies
has not been established and that the "Significant and Substan-
tial" designation on this G tation should be stricken

The violative condition was known to Energy West's nanage-
ment personnel and was allowed to continue for a considerabl e
period of time (II-T. 50) until the sane was detected by | nspec-
tor Gbson and abated. As MSHA points out in its brief, Energy
West’s general nmintenance foreman nade a significant concession
in hi6 testinony:
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Q. ... and if this--if this seal had started
| eaki ng, say, when you just began work on the
panel whi ch--woul d you, as the naintenance
foreman, wait until you conpleted the entire
panel renoval before you stopped production

and fixed the seal or would you just keep
adding oil?

A | would have fixed the seal or changed the
reducer. (I'1-T. 56).

It is concluded that Energy West was negligent in the
commission O this Viol ation.

Even though it has been found that this violation was not
"Significant and Substantial,"” it did create the various hazards
descri bed by the Inspector and indicated heretofore in this
decision. Since the hazards were not "reasonably likely" to
occur, that is, there was only a renote possibility of the occur-
rence of the hazards, the violation is found to be only
noderately serious. A penalty of $300 is assessed therefore.

Docket No. WEST 91-251
Ctation No. 3413898 (II-T. 112-166).

This "Significant and Substantial"™ G tation was issued by
MBHA | nspector Donald E. G bson on Cctober 24, 1990, charging an

infraction of 30 CF.R § 75.503, and describing the follow ng
viol ation

The Joy Shear m ning machi ne 26-3675A-0,
bei ng used on the 16th West working section
was not maintained.in permssible condition
An opening in excess of .005 inch was ob-
served between the cover |id and the pl ane
flange joint on a |ight ballast box |ocated
at face shield #77. The ballast box is suE-
lied 120 VAC. In this condition, poses the
azard of an ignition source.

30 CF.R § 75.503, pertaining to "Permssible electric face
equi prent; Maintenance," provi des:

19 See also I1-T. 48-50.
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The operator of each coal mne shall maintain
in permssible condition all electric face
equi pment required by Sections 75.500,

75.501, 75.504 to be permssible which is
taken into or used inby the | ast open cross-
cut of any such m ne.

Respondent concedes the occurrence of this violation (II-T.
115) but chall enges that the violation was "Significant and
Substantial" (T. 10) and the propriety of MSHA’s proposal of a
$350 penalty.

The ballast box in question is approximately the size of an
8.5 by 11-inch sheet of paper, is 2 inches thick, and is used to

provi de power for the lighting system for the |long-wall section
(I1-T. 117, 143).

| nspector G bson testified that the hazard posed by the
opening was that it could "emit® 2 gases or coal dust inside
the box or permt arcs to the_outside atnosphere (II1-T. 125). He
poi nted out that since the opening of the flange joint was in
excess of .004 inches (the maxi num cl earance permtted by 30
CFR § 18.31 for this plane flange joint), and since it was
inby the | ast open crosscut and within 150 feet of pillar extrac-
tion, such created the "potential for an ignition source of
either nethane or (float) coal dust" (11-T. 125). He said the
longwall shearing machi ne generates and puts into suspension coa
dust and that permssibility requirenents are the first line of

defense in preventing ignitions of nethane and/or coal dust.
(I1-T. 125-126, 138).

I n support of his conclusion that it was reasonably |ikely
that the violation could cause a serious injury if the ballast

box were left in the condition he found it, the Inspector
testified:

During the nornmal mning Oﬁeration nmet hane is
rel eased fromthe coal. That's the process
of coal mning. Mthane is there and certain
anmounts are emtted as the coal is being
extracted. A lot of dust is put in
suspensi on sonetinmes on those long walls. So
this poses the hazards of an ignition to
either the nmethane and/or the coal dust that
coul d be in suspension.

20 | interpret this to nean "admit."
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Q. In other words, what you're saying is
that this opening is large enough that either
escaping net hane fromthe coal being cut off
Or coal dust in the air could enter this

opening and conbine with the flame path to
cause an expl osi on?

A Yes. Sir.

Q. And that's why you labeled it S&S violation?
A Yes, Sir.

Q. Are there any other factors that you
consi der ed?

A. Wll, there have been instances-where
l'ighting packages or lighting sKstenB and
components of [ighting systenms have been
involved with or have been determ ned by MsHa
t hrough investigations to be the causes of

i gnitions. One was in 1981 at M d-Conti nent
Resources in which 15 miners were killed.
There was another one--l-was-trying--to think
where the other one is but it slips ny mnd

right now where that one is. (XI-T. 129-
130).

This is a gassy mne and even though the mne had never
experienced ignitable levels of nethane (II-T. 133, 139, 140)
methane 'is always ‘presentrand-the |nspector testified that (1)
the "potential for ignitions is always there in coal mining.®
(I'1-T. 139) and since nethane is always present, there could be
an occurrence of an "ignitable amount at any time which the mne
has had "even though the |nspector personally had never detected
such (Il-T. 139-140). (Enphasi s added).

Energy West presented two w tnesses, Maintenance Forenan
Thomas Kerns and’Chief. Saf ety-Engineer-Tatton..<-M. Kerns
indicated that for-an ignition to occur inside the ballast box
SaAl b cwms S0 hos o e Wdse 0 P 2l @01 tnlinn L L vwaly o tanto of
Ppew Vind Ax 1 aycombustible mixture,+being 5 percenttat ~nizofee

| east and that is 5 to 15 percent air and

net hane m xture, would have had to enter into
the box and then an incendiary spark--that is
a spark with enough energy to ignite the
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m Xt ure--woul d have had to occur within this
box. (11-T. 144). 2

Energy West established that the ballast box was
"electrically sound" before and after the inspection (I1-T. 145);
that the nethane level is checked frequently, i.e. at |east twce
each production shift by the foreman, andby the Joy Shear m ning

machi ne operators every 20 mnutes while in operation. (I-T
162- 163) .

M. Kerns who said that it was "highly unlikely" that the
bal | ast box woul d have sparked or arced, also indicated that he
carries a nmethane detector on his shift and he has never detected
an ignitable level of nethane (I11-T. 145) and that he was not
aware of there ever having been detected an ignitable | evel of

net hane at the Cottonwood Mne (I1-T. 146). here is also a
met hane sensor detector systemin the longwall itself. (I-T
146- 147) .

M. Kerns also felt that the approximately 45,000 cfmof air
on the face woul d have "diluted any net hane bel ow expl osive
levels" and carried it away. (II-T. 148). See also II-T. 163.

He al so pointed out that there were permissibility checks on
the ballast box - once every weekend - and that there was fire-
fighting equipnent in the area invol ved. (1'1-T. 149-152).

M. Tatton felt it unlikely that coal dust would get ignited
unless in the presence of nethane. (I'-T. 163-164)

The Conmission's anal ytical fornula for determ ning whether
the violation was "Significant and Substantial" has been
previously set forth. The application of this formula nust be
made in the perspective of continued m ning operations, not as
Energy West seens at times to argue, at or in proximty to the

time of inspection only. UJS. Steel Mnina Co., 6 FMSHRC 1573,
1574 (July 1984).

In terns of the Mathies prerequisites, the violation is
conceded. Since the unargued hazard, however likely one party or
the other views its occurrence, is of a methane and or coal dust
explosion, it is concluded that a neasure of danger to safety was

2 M. fTatton’s version of what it would take for an
ignition to occur inside the ballast box is, upon analysis,
basically the same as M. Kerns'. See II-T. 161-162. On cross-

exam nation M. Kerns retreated sonewhat fromhis 5 percent nethane
| evel assertion and conceded that a 2 percent |evel of nethane

could ignite although this was "very marginal" or "very slightly."
(I'1-T. 157-158).
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contributed to by the violation. The record reveals that there
woul d have been m ners who worked nearby the area of the
violation wth sonme frequency (II-T. 125, 162-163) so, although
the Petitioner's evidence did not directly address the fourth

Mat hies elenent, | infer and find that if an explosion of nethane
and/ or coal dust had occurred there would have been serious

injuries or fatalities ensuing from such event (I1-T. 128-130,
139- 140, 162-163).

In concluding that there was a reasonabl e |ikelihood that
the ignition hazard contributed to would result in an injury, it
is first noted that this is a gassy mne. Wile there was no
specific evidence of prior high |evels of nethane having been
detected, nevertheless the essence of the Inspector's testinony,
whi ch was credi ble and convi ncing, was that such could occur at
any time. This nust be considered in connection with the fact
that the permssibility violation occurred within 150 feet of
pillar extraction and the fact that the longwall shearin? machi ne
al so ?enerates and puts into suspension coal dust. The Inspector
testified that the opening in the plane flange joint was |arge
enough that either nethane e escaping fromthe coal being cut or
coal dust in the air could enter the opening and conbine with the
flame path to cause an expl osion. (I'-T. 129)

Summi ng up, there were two kinds of ignitable substances
involved in this situation which could have been ignited. The
Comm ssi on has previously recogni zed that one factor which in-
creases the |likelihood of the occurrence of an ignition hazard is
the presence of a "more flammabl e substance,” i.e., nethane, and
a mne's classification as "gassy." See Secretary v, FEastern
Associated Coal Cornoration, 13 FMSHRC 178, fn. 4 (Feb. 1992).

In this case, where the conbustible substance was hydraulic oil,
the Comm ssion contrasted the difference of such with nethane:

Methane is ignitable by a spark and is nuch
nore flammabl e and expl osi ve than- hydraulic
oil. Further, the mnes in both those
proceedi ngs (cited by the Secretary in urging
an S&S finding) were gassy mnes as defined
by the M ne Act.*

- Inspector G bsontestified that the subject mne *"has had"
ignitable levels of nmethane in the past.

It is therefore determned that there existed a substanti al
EOSSIbI|Ity that the hazard contributed to by the violation would

ave resulted in an injury or fatality occurring, and that there-
fore the "reasonabl e 1ikelihood" requirenent of the third el ement
of Mathies, supra, has been satisfied.
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~ The Inspector testified that the gap in the plane flange
joint occurred because of rust, which process would have taken a

considerable length of tine to develop. | therefore conclude, in
the absence of rebuttal testinony, that Energy West was negligent
in allowng such condition to devel op. I1-T. 123-124). Because

of the seriousness of the ignition hazard which was contri buted
to by the violation (I11-T. 128-130) and the presence of miners
inby the place of violation (I1-T. 162-163), | find this to be a
serious violation

Consi dering various stipulations in connection wth nanda-
tory penalty assessnent criteria and the above findings as to
negligence and gravity, it is concluded that a penalty of $750 is
appropriate and such 1s here ASSESSED.

ORDER

1. Ctations nunbered 3414063 and 3414064 (in Docket WEST
91-256) are MDD FIED to change the "Likelihood" characterization
In the "Gravity" section (para. 10 A) from "Reasonably Likely" to
"Unlikely" and to delete the "Significant and Substantial"
desi gnation thereon.

2. Ctation No. 3413898 (Docket No. WEST 91-251),
including the "Significant and Substantial" designation thereon
I's AFFI RVED.

3. Ctation No. 3414071 (Docket WEST 91-251) is MODIFIED
to delete the "Significant and Substantial" designation and is
ot herw se AFFI RVED.

4. Ctation No. 3413883 (Docket No. WEST 91-256) is
MODI FIED to delete the "significant and Substantial" designation
and i s otherw se AFFI RVED.

5. Citation No. 3414062 (Docket WEST 91-256) is VACATED.

6. Respondent, w thin 40 days from the date of issuance of
this decision, S8HALL PAY to the Secretary of Labor the total sum
of $1490 as and for the civil penalties agreed to and/ or assessed
($20 each for Citations numbered 3414063 and 3414064; $400 for
Gtation No. 3414071; $300 for Citation No. 3413883; and $750 for
Citation No. 3413898).

Tptlnlf A poridec .
M chael A. Lasher, Jr.
Adm ni strative Law Judge
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D stribution:

Robert J. Mirphy, Esq., Ofice of the Solicitor, US. Departnent
of Labor, 1585 Federal Ofice Building, 1961 Stout Street,

Denver, CO 80294

(Certified Muil)

Thomas C. Means, Esq., Caire Brier, Esq., CRONELL & MORING 1001
Pennsyl vani a Avenue, NW Washi ngton, DC 20004 (Certified Mail)

ek
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